I. INTRODUCTION In Rutledge v. United States,' the United States Supreme Court addressed the issue of whether a court may convict and impose concurrent sentences for continuing criminal enterprise (CCE) 2 and conspiracy to distribute controlled substances, 3 a predicate offense of CCE. 4 The Court held that conspiracy is a lesser included offense of CCE and that convictions for both offenses based upon the same underlying conduct violates the Double Jeopardy Clause of the Fifth Amendment to the United States Constitution. 5 This decision ended eighteen years of ambiguity and confusion among the circuits created after Congress passed the CCE statute in 1970 and the Court published an ambiguous decision, Jeffers v. United States. 6 In reaching its decision, the Court relied upon its historical interpretation of the Double Jeopardy Clause as prohibiting multiple punishments for the "same offense." 7 The Court looked to the clear language of the CCE and conspiracy statutes in determining that, because the conspiracy statute describes a lesser included offense of CCE, conspiracy is the "same offense" as CCE. 8 Thus, the Court remanded the case for vacation of one the convictions. 9 This Note contends that the Court's failure to address inconsistencies between its reasoning in Rutledge and several of its prior deci-sions in similar contexts will lead to confusion far greater than that resolved by the decision. First, the Court's conclusion that Congress did not intend to provide multiple punishment when CCE and drug conspiracy arise from the same act disregarded and is inconsistent with its analysis of congressional intent in Garrett v. United States l°w here it faced a similar issue." Second, the Court's reliance upon the BlockburgeI' 2 "same-elements test" to conclude that conspiracy is a lesser included offense of CCE shared improper disregard for the question of whether the test should apply to compound offenses such as CCE. Finally, the Court's decision is inconsistent with its pronouncements in an analogous context, the Racketeer Influenced and Corrupt Organizations Act' 3 ("RICO"), in which the court has said that convictions for both RICO and conspiracy do not constitute double jeopardy.
the "same-elements" test, to determine whether two statutes punish the "same offense." 20 In Blockburger, the Court said that two offenses are not the same if "each provision requires proof of a fact which the other does not." 2 1 The Court's subsequent decisions expanded the test to provide that two statutes define the "same offense" if one is a lesser included offense of the other. 22 More recently, the Court has used the Blockburger test as a means of determining congressional intent rather than as a strict rule to determine whether there has been a violation of the Double Jeopardy Clause. 23 The Court has said that the Double Jeopardy Clause "does no more than -prevent the sentencing court from prescribing greater punishment than the legislature intended." 24 Thus, offenses are not the same for double jeopardy purposes if Congress intended cumulative prosecution and sentencing for an offense and its lesser included offense. 2 5 Therefore, even if the Blockburger test suggests that the offenses overlap for double jeopardy purposes, courts may still impose punishments for each offense if Congress made clear its intention to authorize such action. 2 6 However, in analyzing this issue, courts must presume that the legislature did not intend to impose two punishments for the same offense absent clear evidence to the contrary. In addition, the Supreme Court has expanded the notion of what constitutes "punishment" for purposes of double jeopardy. 28 First, the Court has said that fines should be treated the same as cunmlative prison sentences. 29 Thus, as the Court stated in Jeffers v. United States, 30 when a defendant is convicted of multiple, overlapping offenses, a fine for each constitutes multiple punishment in violatioi of U.S. 508 (1990) , thus ending a long debate by holding that courts should apply the Blockburger "same elements" test rather than the Grady "same conduct" test in determining whether two statutes define the same offense.
20 Dixon, 509 U.S. at 696. 21 Blockburger, 284 U.S. at 304. 22 See, e.g., Ball v. United States, 470 U.S. 856, 861-64 (1985) (holding that prosecution for both "receipt" and "possession" of a firearm is multiple punishment because receipt necessitates proof of possession); Whalen v. United States, 445 U.S. 684, 693-94 (1980) (holding that rape and felony murder predicated on the rape constitute the same offense, and barred prosecution for both); Brown v. Ohio, 432 U.S. 161, 168 (1977) The Court's examples of possible collateral consequences included: delaying the defendant's eligibility for parole, an increased sentence for a future offense, impeachment in future legal proceedings, and exacerbated societal stigma. 3 4 Even when prison sentences run concurrently, the existence of collateral consequences makes it as impermissible to impose a second conviction as to impose a cumulative prison sentence. 3 5 Therefore, where collateral consequences result, a prosecutor may seek and try more than one indictment, but a court can only convict and sentence a defendant for one of those counts.
B. CONTINUING CRIMINAL ENTERPRISE
In 1970, Congress responded to the country's drug problems by enacting the Comprehensive Drug Abuse Prevention and Control Act 3 7 This Act shifted the focus of drug enforcement from small time users to drug peddlers, or "kingpins." 3 8 The Act created the crime of "continuing criminal enterprise" ("CCE"), for which a conviction results in mandatory sentences without parole. 39 Section 848 CCE is a compound crime. 4 The statute provides For purposes of subsection (a) of this section, a person is engaged in a continuing criminal enterprise if-(1) he violates any provision of this subchapter or subchapter II of this chapter the punishment for which is a felony and (2) such violation is a part of a continuing series of violations of this subchapter or subchapter II of this chapter-(A) which are undertaken by such person in concert with five or more other persons with respect to whom such person occupies a position of organizer, a supervisory position, or any other position of management, and (B) from which such person obtains substantial income or resources. 
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DOUBLE JEOPARDY & CCE
That is, the government must show that the defendant committed a series of narcotic violations, or "predicate offenses," while organizing or supervising at least five other people and deriving substantial income from the operation.
2

C.
IMPLICATIONS OF DOUBLE JEOPARDY IN CCE CONTEXT
Although the CCE offense had been the subject of extensive constitutional scrutiny since its inception in 1970 and amendments in 1984, 4 3 The Supreme Court did not answer the constitutional question of whether convictions for CCE and any of its predicate offenses based upon the same series of actions violate the Double Jeopardy Clause until 1996.44 Before Rutledge, the Supreme Court had dealt with this issue only two times and had not heard a CCE case since 1985.5 In the interim, several lines of decisions developed among federal circuit courts as to whether the courts can enter convictions and sentences for both CCE and its predicate offense of narcotics conspiracy where a jury returns verdicts of guilty for both charges. 46
Supreme Court Decisions a. Jeffers v. United States47
Jeffers v. United States was the first case in which the Supreme Court addressed CCE. In Jeffers, a grand jury returned two indictments against Jeffers. 48 The first charged him with § 846 narcotics conspiracy and § 841 substantive distribution, which are both predicate offenses to CCE. 49 The second indictment charged him with operating a CCE. 50 The Government moved to join the indictments under one trial stating that the offensive acts involved a common plan. 5 
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argument in Jeffers motion to dismiss, that the § 846 conspiracy and § 848 CCE were wholly separate offenses. 5 3 The trial court denied the motion to dismiss, implicitly accepting the argument that neither the parties nor the charges for each offense were the same. 4 After conviction for conspiracy in the first trial, Jeffers moved to dismiss the CCE case against him. 55 Contrary to his argument against the Government's joinder motion, Jeffers said that CCE and conspiracy were the same offense, so prosecution for CCE after his conviction for conspiracy violated the Double Jeopardy Clause. 5 6 The trial court rejected the motion, and the Seventh Circuit affirmed.
5 7 Jeffers appealed to the Supreme Court.
58
The Supreme Court refused to consider whether the Government's use of a single series of actions to prove both § 846 conspiracy and § 848 CCE violated the Double Jeopardy Clause. 5 9 Instead, a plurality held that by electing to have the offenses tried in separate proceedings, the defendant waived any right he may have had to object to the subsequent prosecution for CCE. 60 Justice White concurred with the judgment based upon his conclusion that conspiracy is not a lesser included offense of CCE. 6 1 Thus, the Court allowed both of Jeffers' convictions to stand.
62
Although the Court did not squarely decide the constitutionality of convictions for both conspiracy and CCE, the opinion strongly suggested that, absent extentuating circumstances such as those in Jeffers, this would violate the Fifth Amendment. 6 First, although the Court's holding rendered it unnecessary for the plurality to examine the lesser included offense issue, the Court assumed that conspiracy was a lesser included offense of CCE "for purposes of argument." 64 The plurality rejected the Government's argument that the "in concert" language in § 848 required something different than the element of "agreement" required by § 846 for a conviction of narcotics conspiracy. 65 Finally, after concluding that the government had the right to prosecute the defendant for both offenses, the plurality examined whether the court could permissibly impose cumulative punishment in the form of separate fines. 6 7 The Court said that even though the Government had the right to try the defendant for both offenses, Congress did not intend for courts to impose multiple penalties. 68 Thus, the Court remanded the case to reduce the total of the defendant's two fines from $125,000 to $100,000, the maximum amount allowable under § 848.69
b. Garrett v. United States 7 "
Examining a similar issue, the Court in Garrett v. United States held that a conviction for CCE and narcotics importation, a substantive predicate offense 71 of CCE, did not violate the Double Jeopardy Clause.
72
Garrett organized and directed an enterprise that imported and distributed marijuana. 7 3 He pled guilty to a charge for importing, and ajury sentenced him to five years in prison and a $15,000 fine. 74 Two months later and in a different district, the Government charged him with CCE. 75 Based upon evidence of importation used to prove the previous charge, the jury found Garrett guilty. 76 The court sentenced Garrett to forty years imprisonment to be served consecutively with his earlier sentence. 77 The Eleventh Circuit affirmed.
78
On appeal to the Supreme Court, the defendant claimed that his conviction for CCE violated double jeopardy because facts from his 66 Id. at 150-51. The Court went on to say that although Brown v. Ohio, 432 U.S. 161 (1977), prohibits prosecution for a greater offense and its lesser included offense, as this would be prosecution for the "same offense" in violation of the Double Jeopardy Clause, the defendant triggered an exception to Brown by electing to have the offenses tried in separate proceedings. (1985) . 71 Courts often distinguish between a "substantive" predicate offense, that is one which is complete in itself and not dependent upon another, and a predicate offense of "conspiracy" which depends upon the existence of another "target crime" contemplated by the conspiracy. 
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SUPREME COURT REVIEW
prior conviction for drug importation were used to prove necessary elements of CCE. 79 The defendant said that since his prior conviction was for a lesser included offense of CCE, the conviction implicated both the multiple punishment and the successive punishment prongs of double jeopardy.
8 0
In an opinion written by Justice Rehnquist, 8 1 the Court held that because Congress intended to allow cumulative sentences for CCE and conspiracy, the convictions did not violate double jeopardy. 8 2 Justice Rehnquist said that the language, structure and legislative history of the Controlled Substances Act indicate that Congress intended CCE to be a distinct offense punishable in addition to, not as an alternative for, predicate offenses. 8 3 The Court assumed that, absent evidence to the contrary, in creating CCE and its predicate offenses, Congress intended to authorize cumulative punishment. The Court briefly distinguished this case from Jeffers. 85 Justice Rehnquist said that in the case of conspiracy and CCE, the dangers to be protected against are sufficiently similar, and thus cumulative punishment is unnecessary. 8 6 The Court stated that convictions for CCE and a substantive predicate offense such as drug importation, are distinguishable, so that the Court in Garrett faced a distinct issue not addressed in Jeffers. 
Split in the Circuits
The federal circuit courts utilized differing interpretations of the Supreme Court's pronouncements on double jeopardy in the context of CCE and conspiracy. 88 The approaches differed in whether they allowed convictions and sentences for each offense. The ambiguity of Jeffers and the lack of a consistent standard left the multiple punish- A majority of the circuits have held that courts may enter only one judgment when ajury finds a defendant guilty of both conspiracy and CCE. 9 0 Most of these courts interpretedJeffers to prohibit convictions and sentences for both offenses. 9 1 These courts believed that Jeffers concluded that conspiracy is a lesser-included offense of CCE, so punishments for both, would violate double jeopardy. 2 Some of the majority courts cited the Court's decision in Ball v. United States 9 3 as support for the conclusion that CCE and conspiracy convictions violate double jeopardy's prohibition against multiple punishment because of the adverse collateral consequences of a second conviction. The Second and Third Circuits adopted an intermediate position. 95 In those circuits, when ajury returns verdicts of guilty for CCE and conspiracy charges based on the underlying conduct, the courts "combined" the two convictions into a single count. 96 The punishment for this count could not exceed that maximum allowable for the greater offense. The Ninth Circuit took a position similar to the Second and Third Circuits. 98 Although it did not specifically address a conviction for CCE and § 846 conspiracy, the Ninth Circuit adopted a general approach for cases in which the court may charge and try a defendant for two offenses but may enter only one conviction. 99 In such cases, the court stayed the sentence and entry ofjudgment of conviction on all but one count. 1 0 0 Then, the Circuit authorized the district court to After a nine-day trial in which several of Rutledge's employees testified against him, a jury found Rutledge guilty on each of the six counts.
12 4 The court sentenced Rutledge to three terms of life imprisonment without parole for the CCE offense, the drug conspiracy offense, and the substantive cocaine distribution offense. 125 The court also sentenced Rutledge to a sentence of ten years imprisonment for possession of a firearm as a convicted felon, five years imprisonment for carrying a firearm in relation to drug trafficking, and an additional ten-year sentence for the similar sixth count. 126 Rutledge was to serve all six of these prison sentences concurrently. 27 Finally, pursuant to 18 U.S.C. § 3013, the court imposed a fifty-dollar special assessment on each count for a total of $300.128 On appeal, the Seventh Circuit affirmed.' 29 In a pro se supplemental brief, Rutledge argued that the conviction and sentence on both the CCE and conspiracy charge violated the Double Jeopardy Clause of the Fifth Amendment by punishing him twice for the same offense.' 3 0 Although it agreed with the premise that the conspiracy charge was a lesser included offense of the CCE charge, the Seventh Circuit stated that the trial court did not violate Rutledge Cir. 1994 ). This appeal also affirmed Shelly Henson's and Richard Hagemaster's convictions for conspiring to distribute cocaine in violation of 21 U.S.C. § 846.
1 30 Id. at 886. Other issues raised on appeal and dismissed as meritless included: Rutledge's contention that the court denied him a fair trial because several jurors saw him in handcuffs outside the courtroom; his contention that testimony regarding his connection with the Latin Kings was irrelevant and prejudicial and thus the court should have excluded it; and his contention that because one witness did not did not testify at trial, the court should have omitted the witness' statements from the presentence report. 
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Congress intended to authorize only one punishment for the act of conspiring. 3 9 Consequently, one of Rutledge's convictions and the concurrent sentence constituted impermissible punishment for the same offense and required vacation. 4°J ustice Stevens began by stating the general rule that courts may not "prescrib[e] greater punishment than the legislature intended."' 4 1 Where two statutory provisions address the "same offense," a court must presume that a legislature did not intend to impose two punishments for that offense.1 4 2 According to justice Stevens, the Court determines whether two statutes describe the "same offense" by applying the test promulgated in Blockburger v. United States, 14 3 which looked at "'whether each provision requires proof of a fact which the other does not.' ' 144 Furthermore, Justice Stevens pointed out that two different statutes define the "same offense" when one offense is a lesser included offense of the other. 45 The Court then applied the Blockburger rule to Rutledge and determined that CCE clearly requires proof of additional elements beyond those of conspiracy.' 46 However, according to Justice Stevens, the tougher question under Blockburger was whether conspiracy required proof of any element not included in the CCE offense.' 47 In examining this issue, the Court noted that Jeffers' 48 explicitly rejected the proposition that the "in concert" element of CCE may be satisfied by something less than "an actual agreement among the parties" required in a prosecution for conspiracy. 149 The Court also pointed out that appellate courts have consistently held that conspiracy is a lesser included offense of CCE.' 3 0 For these reasons, the Court held that conspiracy is not distinguishable from CCE and characterized conspiracy as a lesser included offense of CCE. 151 Next, Justice Stevens rejected the Government's argument that even if conspiracy is a lesser included offense of CCE, the second con- 
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viction does not constitute a punishment when the defendant serves the two sentences concurrently. 1 52 According to Justice Stevens, the fifty-dollar assessment for the second conviction will always constitute a second punishment. 1 5 3 Furthermore, regardless of the fifty-dollar assessment, he determined that the Court's decision in Ball v. United States' 5 4 limited the Government's argument. 15 5 Justice Stevens said that even where a second sentence is served concurrently, the collateral consequences of the second conviction and sentence make it just as impermissible as a cumulative sentence.' 56 The Court determined that, at the very least, the fifty-dollar assessment constituted an impermissible collateral consequence.
157
Justice Stevens also disagreed that the Government could overcome the general presumption against allowing multiple punishments because Congress intended to allow courts to impose them in the case of CCE and conspiracy.' 58 First, Justice Stevens criticized the Government's use of Jeffers' 5 9 to support this argument. 60 He said that the Court's decision to uphold convictions for conspiracy and CCE in Jeffers did not control the present case and, furthermore, had no relation to congressional intent.1 6 ' Justice Stevens noted that the plurality upheld the convictions there because the petitioner waived his right to object to the second conviction, while the concurrence maintained that the two convictions were not for the "same offense." 162 Justice Stevens would not infer a suggestion by the plurality inJeffers that Congress intended to allow dual convictions.I 63 In response to the Government's final argument, Justice Stevens said that the Court had already developed rules to avoid the need to provide a "back up" conviction in case a defendant successfully appealed the greater offense.' 64 Most federal appellate courts have concluded that a court may enter ajudgment for a lesser included offense when a court reverses a conviction for the greater offense on grounds that only affect the greater offense. 65 
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plurality and the distinction between the two cases is attenuated at best, the Court should have acknowledged Garrett as a reevaluation of the CCE statute and applied its reasoning to Rutledge. In doing so, the Court would have found that Congress intended cumulative punishment for drug conspiracy and CCE.
The Court in Garrett made an unconvincing distinction between the issue there and the issue inJeffers. 173 The Court said that theJeffers Court based its decision upon a belief that the dangers against which conspiracy and CCE statutes protect are so similar that there is no sense in cumulating penalties. 174 By contrast, the dangers protected against by the two crimes in Garrett, drug importation and CCE, are not so similar as to warrant this same conclusion. 175 Actually, only the fourjustice plurality in Jeffers believed that the dangers were similar.1 76 More accurately, the Jeffers Court based its holding on its belief that CCE already prohibit conspiracy, and this reasoning applies to any of CCE's predicate offenses.
177 Thus, because the Jeffers Court decided that convictions for CCE and any one of its predicate offenses constitute double jeopardy, and no legitimate distinction between Garrett and Jeffers exists, Garrett effectively overruled Jeffers. Accordingly, at least one circuit has rejected the conclusion that § 848 CCE and § 846 conspiracy protect against similar dangers.' 7 8
One could argue that the underlying facts supporting CCE and a substantive predicate offense versus CCE and the narcotics conspiracy offense justify the Court's distinction between Garrett and Jeffers. 179 For example, a defendant could violate the importation statute, sell the drugs to one other person, and be involved in CCE based upon an entirely different source of narcotics. On the other hand, if a defendant is working in agreement with at least five others for purposes of § 846 conspiracy, he will necessarily be working "in concert" with them for purposes of § 848 CCE, an argument accepted by the Court in Rutledge.1 8 0 Thus, although convictions for CCE and conspiracy will always be punishment for the same conduct, punishment for CCE and 17-See Garret, 471 U.S. at 794-95. 174 Id. in part). Also, the dissenters explicitly rejected the notion that CCE and conspiracy are so similar as to prohibit convictions for both. Id. at 159 (Stevens,J., concurring in the judgement in part and dissenting in part). 177 [Vol. 87 one of its substantive predicates could be punishment for two separate and unrelated acts. In this context, multiple convictions for the latter are distinct and do not constitute double jeopardy. However, this distinction is irrelevant if Congress intended to punish a defendant for both CCE and each of its underlying offenses. 1 8 1 If the CCE and conspiracy statutes protect against distinct dangers in the same way CCE and its substantive predicate offense statutes do, Garrett's distinction from Jeffers fails, and Garrett is the appropriate precedent for cases regarding CCE and each of its predicate offenses. Though not explicitly overruling Jeffers, the Garrett decision created a new means of analysis for CCE and each of its predicate offenses. The Court should have applied this more recent analysis to Rutledge.
If the Court Had Applied Garrett to Rutledge, It Would Have Come to the Conclusion that the Convictions for CCE and Conspiracy Did Not Constitute Double Jeopardy
The Garrett Court's analysis suggested that the Court should reject double jeopardy claims in subsequent examinations of convictions for CCE and all of its underlying offenses, including conspiracy.' 8 2
The Court inappropriately failed to follow this direction in Rutledge. First, the Court's conclusion in Garrett that the language of § 848 creates a distinct offense, punishable separately from other offenses, applies to conspiracy in the same way it applies to substantive predicate offenses. Conspiracy is prohibited by a statute distinct from the CCE statute just as the other predicate offenses are prohibited by their own separate statutes.' 8 3 The Court noted that the language of CCE "affirmatively states an offense for which punishment will be imposed." 184 The Court emphasized the distinction between a statute that imposes its own penalty and a "recidivist" statute that simply enhances the penalty imposed for other violations. 185 Because CCE provides its own penalty, and a separate section of the Controlled Substances Act 18 6 provides the recidivist provision, CCE is a distinct offense.' 87 This reasoning provides support for the proposition that CCE is distinct from each of its predicate offenses, including conspir- acy, and therefore punishable in addition to its underlying offenses. The Garrett Court's analysis of legislative intent applies to conspiracy as well as substantive predicate offenses.188 The Court's analysis concluded that Congress created CCE as an offense separate from its predicates. 189 The Court looked to congressional debate over whether CCE should be a recidivist provision or a new, distinct offense.' 9 0 The CCE statute was introduced in the House as a recidivist provision, but the House Committee substituted that provision with the current CCE statute.' 9 ' Representative Poff described the statute as embodying "'a new separate criminal offense with a separate criminal penalty. '"192 In addition, the Garrett Court concluded that the legislative history gave no indication that Congress intended to substitute the predicate offenses with a conviction under CCE. 193 According to the Garrett Court, specifying that a defendant should be convicted and punished for both offenses would have been stating the obvious, as the entire debate suggests that Congress intended to create a new enforcement tool, not substitute existing tools. For instance, Representative Weicker said, "'This bill goes further in providing those persons charged with enforcing it a wide variety of enforcement tools which will enable them to more effectively combat the illicit drug trafficker and meet the increased demands we have imposed on them. '"195 Although some still argue that legislative history is inconclusive as to whether Congress intended to punish defendants under both CCE and conspiracy statutes, 19 6 the Garrett Court squarely rejected this notion. 197 The Court pointed out that precedent requires that Congress "clearly" and "specifically" authorize multiple punishment. 198 Faced with this requirement, the Garrett Court still found the legislative history conclusive, implying that the history was sufficiently "clear and specific." 19 9 Therefore, as the controlling precedent, the Garrett analysis of congressional intent applies to conspiracy just as it applies to substantive predicate offenses, and the Court should have applied it as such in Rutledge. Instead, the Rutledge Court failed to squarely address the issue of legislative history and only rejected the Government's position that Congress intended to allow courts to convict defendants for both CCE and conspiracy.
20 0 The Court therefore failed to give congressional intent the weight it traditionally has been given in issues of double jeopardy. Had the Court accounted for congressional intent and applied the Garrett analysis, it would have determined that Congress intended separate and cumulative punishment for CCE and conspiracy. Accordingly, it should have determined that conviction and sentencing for both does not violate the Double Jeopardy Clause.
B.
THE COURT SHOULD HAVE ADDRESSED THE POSSIBLE
INAPPLICABILITY OF THE BLOCKBURGER ANALYSIS
The Court inappropriately applied the Blockburge 20 1 analysis to this case. The Court disregarded the ongoing debate over whether the Blockburger test should apply to the double jeopardy analysis in cases of compound offenses like CCE or whether, more appropriately, courts should simply look to congressional intent. 20 2 Justice Stevens utilized the Blockburger test as the primary means of determining whether conspiracy is a lesser included offense of CCE, and therefore concluded that conviction for both violates the Double Jeopardy Clause. 20 The view that Blockburger does not apply to compound offenses gained further support in United States v. Dixon. 210 There, the Court determined that Blockburger was the correct test for determining whether two statutes create the "same offense;" however, the Court could not agree as to the test's applicability to compound offenses. Unfortunately, the majority in Dixon did not rebut this aspect of Rehnquist's dissent, thus leaving the disposition of the matter in flux. Therefore, the debate over whether the Blockburger test applies to compound offenses still exists, and the Rutledge Court inappropriately disregarded it. It is unlikely that the Court's failure to address this issue reflects its approval of the position that the Blockburger test does apply to compound offenses. If the Court did condone this position, it would have explicitly so stated, as it stated its intention to put an end to the debate over whether convictions for CCE and conspiracy constitute double jeopardy.
Furthermore Due to the similarities in the RICO and CCE statutes, the Supreme Court should have looked to the RICO context in deciding Rutledge. Like the Pungitore court, it should have applied Garrett's analysis of CCE and its underlying offenses rather than the analysis in Jeffers. In doing so, it would have come to the conclusion that Congress intended to create multiple punishment for CCE and each of its predicate offenses, including conspiracy, and therefore that sentences for CCE and conspiracy do not constitute Double Jeopardy.
D. THE COURT'S CONSERVATIVE IDEALS REGARDING ITS ROLE EXPLAIN
THE COURT'S DECISION IN RUTLEDGE
Due to the Court's unwillingness to abandon its conservative ideals, it inappropriately disregarded precedent and thus arrived at an improper decision. The Court's decision in Rutledge v. United States, while seemingly antithetical to much of its recent double jeopardyju- In another case, Lonchar v. Thomas, 22 9 the Court ruled without dissent in favor of a criminal defendant. 23 0 There, Georgia asked the Court to exclude a habeas petition based upon the defendant's alleged "bad faith delay" in filing the petition. 2 3 ' The Court rejected this request based upon the plain language of the applicable federal rule, which placed no restrictions or deadlines on the filing of first habeas petitions. 23 2 Although these decisions may indicate the Court's willingness to protect criminal defendants, perhaps they can better be described as favoring the letter of law.
33
Awareness of this trend of unanimous and near-unanimous decisions makes Rutledge less surprising, and it provides at least a partial explanation for what motivated the Rutledge Court. For instance, neither the plain language of the statute nor the legislative history explicitly provide multiple punishments in Rutledge. Rather than looking to legislative history for evidence of intent, the Court based its opinion on the plain language, or absence of plain language in the statute. This desire to apply the letter of the law may also explain the Rutledge Court's reluctance to apply Garrett, as the analysis there rested primarily on an examination of legislative history rather than on plain language.
VI. CONCLUSION
The Court's decision in Rutledge v. United States does not comport with the trend the Court had been following in the context of continuing criminal enterprise and double jeopardy jurisprudence. If the Court had looked at the analysis of plain language and legislative history as described in Garrett v. United States, the possible inapplicability of the Blockburger test in determining whether two statutes impermissibly punish a criminal defendant for the "same offense," and decisions in the analogous context of RICO and racketeering conspiracy, it would have come to an opposite and better reasoned conclusion. The positive aspect of this decision is that it finally put an end to the ongoing confusion over whether convictions and sentences for continuing criminal enterprise and narcotics conspiracy violate double jeopardy. Unfortunately, the grounds upon which the Court based its decision raise questions as to the soundness and finality of the Court's reasoning and stare decisis.
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